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United States Court of Appeals 


For THE Seconp Crreun 


BRIEF OF DEFENDANT-APPELLEE 


Preliminary Statement 


This is personal injury action brought by a seaman 


agaist a shipowner to recover damages for the alleged 


negligence of the defendant and/or unseaworthiness 


the vessel, Aft 


! ol 
er one mistrial before Honorable Richard 


Levet and aj .’, because of the jury’s inability to arrive 


4 
+f 9 


at a verdict, the case was tried a second time before 
Honorable Frederick Van Pelt Bryan and a jury from 
June 24 to July 1, 1975. The jury returned a verdict in 
favor of the defendant. Plaintiff filed a post-trial motion 


to set aside said verdict and for a new trial. The motion 
was denied in an opinion by Judge Bryan dated October 
23, 1975, and not officially reported. Judgment for the di 
fendant was entered October 30, 1975. Plaintiff filed a 


Notice of Appeal on November 24, 1975. 


Questions Involved 


I e district irt erred in it o o t) 
jul ( at SSI ) i atio \ t sing the act 1 
fuage in its charge requested by t aint 

2. Whether the jury’s rd nding the defenda 
né ee! or 1 vessel ut two! but that that neg] 
ence inseawor ness Was not ximate caus 
the plainti . dent and alleged 1 ( renders tl 
erdict nconsistel and ontral to weight of 1! 


evidence. 


1 


3. Whether the district 


not permitting plaintiff to present a hypothetical « 
to his medical witness, an orthopedist, seeking to estal 
lish a relationship between | laintiff’s accident and the al 


in the hatch because the 
court found this expert was not qualified to give 


legedly inadequate ventilation 


ion on this question. 


The Facts 


(on June i, 72 


2, while working in #2 


“ hateh, lower 
tween deck, aboard the 


SS STEELMAKRER, a merchant 
vesse] which was at sea, Seaman Vicente Lugo fell into 
two dee p tanks in which work was being pe 


formed by the crew. The cause of the 


pute at both trials. 


one of the 


oT 
it I 


accident was in dis 


Plaintiff’s theory was that the accident was caused | 
inadequate illumination and a hot, st atmosphere due 


to inadequate ventilation. 


Defendant contradicted plaintiff's charges 


inv event nothing if 


and contended 


did caused plaintiff's accident 


—~ 
Vhich resulted trom his o nattentlo to l irrou) 

Ss, ANG, Or ils 1007 ( lit rl ( Wea ) 
cal condition and, o1 ( rial movement of a merchant 
essel at sea 

Plaintiff is seaman on the 4-8 watch, commencir 
work that day at 0400 hours in the ship’s wheelhouse, 

place remote from the scene of the accident which sub 

lently occurred. The ship was enroute between Gua 
and Hawaii. When he finished his watch at 0800. since 
he had been sweating, he changed his shirt (2sa).* After 
lis morning coffee break, he again went to his room to 
change his shirt and take salt (l4sa;: o8sa; 86sa). 


to the #2 hatch to remove duct plates from t) entila 
tion system in the deep tanks in the #2 hatch (6sa). This 


was a routine job (144sa; 171sa). All of the men were 


‘xperienced seamen (134sa) and insofar as plaintiff was 
concerned no tools were required for the performance of 


his work. All of the workers were rr garded as very 


capable (S8sa; 134sa; 149sa; 92sa). 


Th ep tanks had earried a cargo 
had been discharged approximately 


l2sa), and the tanks had been thoroug] 


discharging the lube oil (136sa;: 127sa: 
was made by the plaintiff that the cargo was of a toxic 
nature. Moreover, plaintiff was not working in either deep 
ank but rather on the deck surface of the +2 lowe] tween 


deck (23sa). 


Obvi nisly, in order to accomplish the job, the tank t p 
covers had been removed. Sinee the vessel was at sea 

* Reference to Appellant's Append cy are ¢ gnated by 
References to Appell Supplemental Appen re designated 


an alternate means oO! vel 
tion throug! the eseap hatch 
| htine was provided by 


vith re 


oniv Clalm 


in which he wes wo! 


SOsa; 130sa). 


Following the 


men returned to tl 


where ] 
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Argument 


Summary of Argument 


P ic R. ¢ 2 S. 500 aT tn . 
tion. Appellee contends the 

trict Court ail stiut | 

ing the deg of neg iWwol 

could render the defendant liabl 

ell ited aS an ingre { Ji \ 

al Vel this ne me 1 WV ‘ 

F. 24 89 (2d Cir. 1972 ! len. 409 U.S, 98 


of instructio! the lang I 
ceoul to dete ! ‘ / +s 
Cir. 1970) 
\pp ilaant wttine ’ tl i + 
‘ lict mu Thi wcau i ol 
a 
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POINT I 


The Court Having Properly Instructed the Jury on 
Unseaworthiness. Negligence and Causation Was Not 
Required to Deliver Its Instructions Either in the 
Specific Words Requested by Any Party or in the Exact 


Language of Any Opinion. 


The co s charg 
I a ting, “Wa S.8. ST! [AKER 
rt I f ant, | in | p 
gent?” ‘This Tt oO f 
conditions uf the No. 2 
ccurre You wv 
sor no. If y il 
no farther and rey ou 
inswer to that q o1 
econd estilo 
cause. 
What do | ment ) P 
ius means I 
dent cl | It 
brol eha ol ! ( | 
th hnsea I 
was such, an id 


Under this statute the test of a jury casesis simply 
whether the proofs justify with reason the conclusion 
that emplover negligence played any part, even the 
slightest, in producing the injury or death for whicl 
damages are sought. It does not matter that, from 
the evidence, the ju "'V THAN also with reason, on grounds 
of probability, atiribute the result to other causes, 
including the employee's contributory negligence. Judi 
cial appraisal of the proofs to determine whether a 
jury question is presented is narrowly limited to the 
single inquiry whether, with reason, the conclusion 
may be drawn that negligence of the employer played 


any part at all in the injury or death. 


In Peyman v. Perini Corporation, 507 F.2d 1318 (1st 
Cir, 1974) the court described this distinction as follows, 


99 


at page 132 


“The reason why under the Jones Act the plaintiff 
is entitle] te a charge that he need show only that 
defendant’s negligence contributed to his injury was 
fully explained in Rogers. Basically it is because, 
as distinguished from the common law, where defen 
dant’s negligence must be the ‘sole, efficient, producing 
cause’ and plaintiff would be barred if his own negli 
gence was a contributing cause, the Jones Act ‘ex 
pressly LNposes liability upon the employer to pay 


damages for injury or death cye ‘in whole or in part’ 


to its negligence.’ S 252 TS. at 505-507, 77 Bick 
at 449, B <> does the law of unseaworthiness. 
Pope & Puibot, tne tlawn, 1953, 346 U.S. 406, 


74 S.Ct. 202, 98 L.Ed. 143. This does not mean, 


defendant’s fault must not 
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be shown to be a cause—there must, of course, be a 
connection—it merely need not be the cause. The 
distinction was well brought out in Farnarjian v. 
American Export Isbrandtsen Lines, Inc., 2 Cir., 1973, 
474 F.2d 361, at 36:1.” 

As plaintiff-appellant notes in his brief, p. 28, the Secon 
Circuit in Farnarjian v. American Export Isbrandtse) 
Lines, Inc., 474 F.2d 361, 364, criticized the District Court’s 
charge in that case saying: 


“There is simply no place in a Jones Act charge fo 


the ‘substantial factor’ language in defining proximat 


that phrase may be in othe 


cause, however sensible 


contexts.” 


However, the Court, supra at 364, did not state that the 
laneuage of Rogers, or any other case was a “requirement” 
in a Jones Act case: 


“The Jones Act incorporates by reference the lan- 


guage of the Federal Employers’ Liability Act, which 
makes an employer liable in damages for injury to 
an employee ‘resulting in whole or in part from’ 
the employer's negligence. 45 U.S.C. $91. The eases 
have emphasized this language in a variety of con- 
terts. See, c.g., Rovers v. Missouri Pacific R. ie, supra, 
59 TTS. at 906, a 9 Detime -v. Trinidad Corp., 
supra, 302 F.2d at 587-588... . To say that an em- 
ployer’s negligence was a ‘substantial factor’ in caus 
ing an employee's injury is not the same as saying 
that the neqlh@ence played “any part at all’ The 
two concepts are simplh: incompatible, and joining 


them is at best confusing.” {| Emphasis added | 


Judge Bryan did not ¢ the traditional proximate 


cause charge to the jury in this case as alleged by plain 


tiff. The court made it clear in its charge that the 
could find defendant liable if it found that “any” neghi 
gence of the defendant or “anv” unseaworthiness of its 


vessel “played any role in producing the accident” 


In Delima v. Trinidad Corp., 302 F. 2d 585 (2nd Cir 
1962) cited by plaintiff, the district court gave : tradi 
tional comunon law charge of causation that inferred the 
defendant’s negligence or unseaworthiness had to be the 
sole producing cause. The Second Circuit quoted that 


charge at 302: 


“Proximate cause is that cause which in the natural 
and continuous sequence unbroken by an) efficient 
intervening cause, produces the result complained of, 


and without which it would not have occurred”. 


The Delima court cited the Rogers language because it 
recognized that in the Supreme Court's view, the FELA 
and Jones Act are departures from traditional common 
law principles. 

In this case on appeal the District Court did not use 


language connoting the defendant’s negligence or the ves 


<el’s unseaworthiness had to be a “substantial factor” or 
“sole” cause of the accident. The charge given by the 
District Court in this case is clearly distinguishable from 
the charges. ecritized in Farnarijan, supra and Delima, 


supra. 


In Bertrand v. Southern Pacific Comp: vy, 282 F.2d 569 
(1960), the Ninth Cireuit held that the district court 
properly refused to ve a proposed instruction which 
paraphrased in part the language of the Rogers opinion, 
saying at page 589: 

“* * * The enuri in that case [Rogers], however, was 


not speaking of ‘the test of liability of the railroad 


varrier’ 


‘the test 


tion) but ti ora l Cant e proots jus 

with reason the conclusio at employer negligence 

played any part, ‘even the slightest,’ in producing th 
ury oO! death, then the issue of causal relation mus 


vo to the jurv. The Supreme Court was her g 
the word ‘proofs’ to mean ‘evidence.’ But the fe t 
the proofs or evidence justify with reason a finding o 
causal relation does not mean that the ju s require 
to make such a finding 
‘The proposed instruction faulty be 1st hound 
thie jury to find what it was ntitled to find but was not 
required to iind. = 
In Jamis v. Contu ft Insurance Company, 494 F.2d 
1064 (83rd Cir. 1970), the Court stated at page 1065: 
“A party has no vested interest in any particular 
form of instructions; the language of the charge is 
for the trial court to determine. If, from the entire 
charge, it appears that the jury has been fair.y and 


adequate instructed, as 
quirements of the law 


States, F.2d 


290 


“Plaintiff attacks thi 
find 


Trial judges must be 


crounds, but we ! 


solute clarity is hardly 


a single ruling ean vit 
on a vital issue and is 
idad Corp., 2 Cir., 302 


of ambiguity which ple 


ar 


(C.A, 


it 


the 
United 


we find was, then r 


satisfied. Barnett 


1961).” 


Vv. 


J, 


tn Franks United States Lines Company, 324 F.2d 
126 (2nd Cir. 1963), the court stated at page 127: 


in this case on varied 
them he 


allowed some leeway, and ab- 


charg 


one oO to sustained. 


to be alway expected, True, 


iate an entire charge if it is 
misleading. DeLima y. Trin- 
F.2d 585. But here the areas 
untiff stresses were made suf- 


eciear by the 
consideration 
must be interpreted as a W Tes. in individual 
parts.” Sutton v. Pu -¢ Servic nterstate Transp. 
“y.. 157 Fi2 , 948, cert. nied, 330 U.S. 
S.Ct. 870, 91 
The basic question which appe 
whether causation in a personal injury 
inated as an ingredient particularly 
found that no proximate cause existed. 


Plaintiff appears to desire that there is no requir 


ment ol proximate ca » i le J) OY. i ‘ i is not 


so. Even in the leading case f ogers Vv. Missouri, 


Pacific, supra, and Ferguson v. Moore McCormack, 302 
U.S. 521 (1957), relied on so heavily by the Plaintiff, 
Supreme Court uses the phrase “played any part.” 
cededly, in FELA cases, the part which employer's neg 
ligence must play in protucing the injury need be only a 
slight one. However, the pronouncement of the Supreme 
Court itself, is that there is need for a part to be played. 


This, of course, is what the law terms “proximate cause.” 


It was written by our Cireuit in Marine Sulphur Queen, 
460 F.2d 89 (2 Cir. 1972) cert denied 409 U.S. 982 at 


Page 99: 


“In accordance with general tort principles a crew 
member seeking damages against his employer, the 
owner, either under the maritime doctrine of unses 
worthiness or under the Jones Act, has the burden of 
proving that the ship was unseaworthy or the owner 
negligent and also that such unseaworthiness or negh 
gence was in fact a cause of his injury. And, just as 
the mere fact that the injury to the claimant oecurred 


on the ship does not, in itself, establish unseaworthi 


ness, Mos ©} 
Cir.), cert 
L.Ed.2d 65 
dustries, Inc., 
sub nom., Pinto v 
$2 8.Ct. 8 


of the fact of wm 


7 4 

e 

proot of causation, 
F.2d 687, 689, rev'd 


1956) ; Ramos 


Page 
Cir. 1963) cited in plaintiff-appellant’s 
court recognized that the defendant employer was 
insurer under the F.E.L.A. (a y extension thy 
Act) and is liable only if his negligence 


nection with } > J ail tiff’s injury: 


untiff’s objecti mn to 
ultimately u the laneuave of 
the defendant liable in damages 
** * resulting in ul 
of any of the 
carrier, oO” DY re; 


to its negligence, 


supplied.) 


The italicized words, ‘resulting in 
from the negligence: ty would seein suffi 
beyond cavil or debate the proposition thé 
does not provide workmen’s compensaticn, 
liability is based upon negligence having 
nection with the injury, and both the 
and this Cireuit are committed 
[Citing Inman v. Baltimore & Ohio R. 


138 (1959); Simpso Texas & Ne () ins R. Co 
297 F.2d 660 » Cir. 1962) 
It is elementary that isatio . ( 
of any cause of action for negligence. See Prosser Lau 
of Tort d Ed \Moreove s Pross oints ou 
n Section 41 
A esse! i] element of ft ay tilts - O i 
tion for negligence, or for that ma for vo 
tort s that there he sO ( rea nnect } 
tween the a or omission of } 1) lar ind t 
damage w! ich the Pl tiff has su I i | s conne 
tion usually is dealt with by ft yurts n terms of 
what is called ‘proximate cause, or ‘egal cause.’ 
In Z Norr s The Lau of Seamen, ra. 1.) 693 it > 
nointed out nite suce ncetly 
To impose liability upon the shipowner fo Y 
ye! act or omission it is necessary tor the seuman to 


prove not only that he sufferea an injury but that the 
negligent act or omission was the proximate cause of 
his injury or illness. A claim under the Jones Act re 
quires a finding both of negligent breach of duty and 


proximate cause.” 


In Fiizgerald v. A. L. Burbank & Co., 451 F. 2d 670 (2d 


Cir. 1971) our appellate court wrote at page 631. 


“As plaintiff claimed at trial, he did not need specific 
medical testimony to prove that the doctor’s negligence 
was a proximate cause of death. The jury decides 
whether or not there was proximate cause, and they 
may do so both in the absence of direct medical testi 
mony on the point, Se ntilles vs. Luter-Carribbean Ship 


ping Corp., 361 U.S. 107, 109-10, 1960 A. M. C. 10, 12 


t : n il I ) is on 
see ( nt Wharf & Warehe ( CYR. 1953 
A. M. 96, 200 F.(2d) 636 (9 Cn ( But 
ours l! Ss no } tT | lla y 
mat caus l th ( oO rs i 
s e prool i or] 0 ' " 
if the mjury, see Sent ¢ ra, 361 U. S. at 110, 


1960 A. M. C. at 12.” 


2 Cir. 1975) at page 408 which rea 
B ive o! ours is ol gr ed ) 1 i 
sonable proo that his nyu = itely 
caused by the shipowne reach of d Fitzgerald 


v. A. L. Burbank & Co., 451 F.2d 670, 681 (2d Ci 


1971). Direct medical testimony of cau 


of reasonably persuasive proof that tl nevhgene 
was the probable cause of the injury, Fitzgerald, 


supra, at 681 of 451 I".2d.” 


The jurors in plaintiff's case before Judge Bryan rose 
the level of what the law requires when they in turn 
uired of the Plaintiff chat he sustain his burden of 

proof on proximate cause. To now set aside this proper 
determination will deprive Defendant yt its Seventh 


Amendment right to trial by jury. 


20 


POINT IU 


The Jury’s Finding That the Defendant Was Negli- 
gent or the Vessel Was Unseaworthy, But That This 


Negligence or Unseaworthiness Was Not a Proximate 


Cause of the Plaintiff's 
Does Not Render the 
trary to the Weight of 


\ 


Plaintiff contends ‘ 1! i neonsistent 
hecause they found e shipowner was rligent thr 
vessel was unsernwortl but t tl eghlgen or ul 
seaworthiness wes ot a pl nate e of plaintiff’s 
injuries. 

The basis rule on appellate rey \ hat nies the 
s a ‘omplete absence of evidence te sus \ jury’s vel 
dict. a reviewing court (may) not d th rdict lest 
there be a violation of appellee’s right to a trial } jury 
under the Seventh Amendment. 

In Bernardini v. Rederi A/B Saturn 51 | 2d 660 
(2nd Cir. 1975), and cited in plaintiff-appellant’s brief 


this court recently said at p. 


Accident and 
erdict 


the Evidence. 


Inconsistent 


Alleged Injuries 


and Con- 


“The Supreme Court has said that the Seventl 
Amendment requires a court te adopt that view of a 
case under which a jury’s special verdicts may hi 
seen as consistent. Atlantic & Gulf Stevedores v. Eller 
man Lines, 369 U.S. 355.” Icmphasis added | 


In Bernardi, supra, this court found the 


verdict that the 


shipowner was 


was 
negiigent, 
because there was 


the shipowner. 


not 


nceonsist¢ 


nt 


no shewing of operative 


s<caworth 


ane 


ury’s special 
the 
| 


| irreconeilable 


but that 


negligence by 


and 


roximat 


parts 
granted o1 
probative evid 


movant or (. 


whelmingly i 


nd fair-minde 1 if impartial 


judgment could rriy \ aga 


[Citations om 
“Applying thes 
the court, it Is 


plaintiff's contention 
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POINT Ill 


The Court Did Not Commit Error When. in Its 
Discretion. It Did Not Permit Plaintiff's Attorney to 
Present a Hypothetical Question to His Medical Ex- 
pert Witness, an Orthopedist, Because It Found This 
Expert Was Not Qualified to Give an Opinion on This 
Question. No Offer of Proof W « Tendered by Plain- 
iff to Support This Point on Appeal. 


Che « tention that is ror to ya 
tiff’s medical expe n oO g 
vhether the alleged impro ind tion 
n the hatch could ha M | 
support e casela | ’ py 
ant’s conten‘ions. This proposed . 
by educati ‘ ‘ v ) 
offer of proo s tendered | | 
point on appeal (see rule 103 | ral R 
Plaintiff's medical ex] } st \ 
( it1o or expe! l au ri\ ! 
ub ,ect nor was a proper fou! 01 ! I i 
to give an opinion tron i ( 
caused laintift fa \ i oO R ) 
Evidence (10th Kd.) 368 
“The prevailing: ru 
heation ol a I to | i ‘ 
mination, in s reasonal ! 
court, discretion, when exer 3 not ! 
unless in deciding th 
a serious mistake or committed al ror of la , 


abused his discretiol 


It would appear complet 


to deny the te stimony of an ortho list a to 


26 
to Dr. Koven was sustained in the exercise of th: 
diseretion 

“Dr. Koven was an orthopedist. There was question 
as to his qualifications to express an opinion on the 
subject of whe ther conditions in the hold ‘could’ cause 
a man to faint. Moreover, expert testimony on this 
subject was quite unnecessary. All of the faets as to 
conditions in the hold were before the jury. The jury 
was fully qualified to make an intelligent determination 
as to whether or not the conditions they found to exist 
could have caused plaintiff to faint. As stated in the 
Advisory Comriittee’s note to Rule 702 of the Federal 


Rules of Evidence: 


‘There is no more certain test for determining 
when experts may be used chan the common sense 
inquiry whether the untrained layman would be quali 
fied to determine intelligently and to the best possible 
degree the particular issue without enlightenment 
from those having a specialized understanding of 
the subject involved in the dispute. Lapp, Expert 
Testimony, 5 Vand. L. Rev. 414, 418 (1952). When 


opinions are excluded, it is because they are unhelp 
I : | 


e 


ful and therefore superfluous, and a waste of time. 
7 Wicmorg, see. 1918,’ 


“In any event, exclusion of the Koven hypothetical 
testimony could not be so prejudicial to the plaintiff 


as to require a new trial.” 


CONCLUSION 


The judgement below should be affirmed in its entirety. 
The court did not err in its charge to the jury in this 
case on the issues of the defendant’s negligence and 
causation. The jury’s finding that defendant’s negli 
sence or unseaworthiness was not a proximate cause of 
he plaimtiff’s accident and alleged injuries does not 
render the verdict inconsistent. There was abundant evi 
dence to support the jury’s finding of no proximate cause, 
A shipowner is not obligated t furnish an aecident-free 
ship. The court did not err when in its discretion it did 
not permit plaintiff's attorney to present a hypothetical 


uestion to his medical expert because the court “elt this 


expert was not qualified to give an opinion on this question. 
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